
Page 1 
No Legal Advice. This white paper is provided for general informational and educational purposes only and does not constitute legal advice. These materials are intended, but not promised or guaranteed to be current, 

complete, or up-to-date and should in no way be taken as an indication of future results. Transmission of the information is not intended to create, and the receipt does not constitute, an attorney-client relationship 

between sender and receiver. This white paper is not offered as and does not constitute legal advice or legal opinions. You should not act or rely on any information contained in this white paper without first seeking the 

advice of an attorney.  © Copyright Reed Group 2016. All rights reserved. 

Lori Welty, J.D.  

Megan Holstein, J.D. 

Martha J. Cardi, J.D. 

Updated April 8, 2015 

Nearly every employer will deal with pregnant employees 

occasionally regardless of the employer’s size, location, or 

industry.  Pregnancy is one of the most complex leave and 

employment issues; it implicates concerns relating to prenatal 

care, prenatal disability, birth, recovery, post-natal disability, 

and bonding, not to mention post-pregnancy accommodation 

for nursing mothers. On top of all that, possible pregnancy 

discrimination issues permeate the situation.  

Employers must be diligent to educate themselves on the 

myriad compliance issues.  This isn’t a simple task when there 

are multiple laws and regulations that may be applicable to an 

employer on a local, state, and federal level.  In addition to 

being legally compliant, employers also want to assist in 

enabling the pregnant employee and the spouse, father, or 

other family member to have a joyful experience. 

An employer with a pregnant employee will be confronted with questions, concerns, and requests for time off and 

accommodations in three key phases during the employee’s experience: 

 Phase 1:  Pregnancy and birth (including prenatal care, disability, accrued paid time off, nondiscrimination,

and accommodation obligations);

 Phase 2:  Bonding;  and

 Phase 3: Lactation (nursing or expressing milk).

This paper highlights the considerations for employers for each of these phases and provides guidance to help 

employers navigate the numerous pregnancy-related laws successfully. 

THE BABY BUMP—NAVIGATING THE ROCKY ROAD OF ABSENCES AND

ACCOMMODATIONS WITH PREGNANT EMPLOYEES  
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Your employee is pregnant! This is an exciting and anticipatory time for your employee; congratulations are in order. 

There are baby names to research, cribs to buy, and the inevitable leaves of absence to consider.  Many employees will 

maintain a fairly normal schedule throughout their pregnancy, only needing the occasional time off for their regularly 

scheduled prenatal appointments. Others will suffer from health complications of pregnancy such as pre-term labor or 

preeclampsia requiring long-term bed rest or limits in performing their usual tasks at work.   

When a pregnant employee comes to you with these concerns, you must consider each request with all of the various 

applicable laws in mind. This includes the federal Family Medical Leave Act (FMLA) and pregnancy discrimination act 

(PDA), state family and medical leave laws (FML), state pregnancy nondiscrimination and accommodation laws, state 

paid disability and family leave laws, PTO laws and any short-term disability benefits that may come into play. This paper 

addresses the federal and state laws, but will touch on some municipal laws, too. 

PHASE 1 – Pregnancy, Disability, and Accommodation 

Remember the entire experience.  The Phase 1 discussion below is presented with regard 

to a pregnant employee’s rights and the employer’s obligations before and through the 

birth of the baby.  However, many of the issues addressed here in Phase 1 apply equally to 

the employee after the birth.  The employee may have a residual serious health condition 

or disability that continues to entitle her to a workplace accommodation, a reduced work 

schedule, intermittent time off, or extended continuous leave.  In addition, all of the 

protections against pregnancy-related discrimination continue to apply following the 

employee’s childbirth.   

Similarly, the employee whose spouse is pregnant or has given birth may also have 

continuing rights after the child’s birth to take time off to care for the mother or newborn 

with a serious health condition or to bond with the new baby. 

So employers, do not let your guard down once the employee returns to work (see Phase 3 

below). 
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Family and Medical Leave Act:  The Pregnant Employee 

The federal FMLA1 allows an eligible employee2 to take up to 12 workweeks of job-protected leave during any 12-month 

period to address various situations related to pregnancy.  Leave time can be taken as intermittent, reduced schedule, or 

continuous leave, depending on the circumstances. (See Phase 2 below for rules regarding use of bonding time.) 

Prenatal care.  Prenatal care is a common requirement for perfectly healthy pregnancies.  Women routinely visit their 

OB/GYN to monitor the health of their baby, with increasing frequency as the mother’s due date approaches. The 

pregnant employee’s time off for prenatal appointments is job-protected by the FMLA. 

Serious health condition.  The FMLA also provides unpaid job protection during pregnancy for complications that 

constitute a serious health condition, which includes a condition that requires continuous treatment by a healthcare 

provider.3 One definition of “continuous treatment” includes any period of incapacity due to pregnancy.4  Thus, the 

employer should be liberal in its interpretation of whether an employee’s request for time off for a pregnancy-related 

reason qualifies for FMLA leave and job protection. 

If an employee needs to stop working early due to pregnancy complications, this time will count toward the employee’s 

total of 12 workweeks.  Also included will be time off for the actual birth and recovery for the mother. 

Other pregnancy-related conditions.  A woman suffering from morning sickness, dizziness, or other episodic condition 

related to pregnancy may also qualify for FMLA job protections, regardless of the length of the incapacity or whether the 

mother visits a health care provider during her period of incapacity. 5 

Interaction with state laws.  Some states have maternity or pregnancy disability leave laws that can extend the total 

amount of job-protected time away from work. This may happen in one of two ways: 

 Extended job protected time running concurrently:  some jurisdictions provide more than twelve workweeks of

leave, such as Connecticut or Washington D.C.

 Non-concurrent job protections:  some states have separate pregnancy disability laws that permit a women

experiencing pregnancy complications to take leave for her own serious health condition, and then take additional

state leave to care for and bond with her newborn, such as California or Oregon.

Phase 1 – Pregnancy-Related Leaves 

Recovery from childbirth. Many employer and state short-term disability plans have 

assumptions for how long a woman will be disabled during and following a normal 

childbirth.  This period is usually 6 weeks, which typically matches the duration of the 

paid benefits. A new mother may be disabled for a longer or shorter time, and can take 

longer (if available) as bonding time under the FMLA and many state laws. Also, as 

discussed in Phase 2, FMLA bonding time can begin on the date of the child’s birth.  
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Family and Medical Leave Act:  Employees who are spouses of a pregnant woman 

An employee whose spouse is pregnant may also qualify for FMLA leave during the pregnancy if the employee is caring 

for the pregnant spouse while she is suffering from a serious health condition.6 FMLA does not cover leave taken by the 

spouse to attend prenatal checkups for a normal pregnancy.  

For FMLA purposes, a “spouse” may include spouses in a same-sex marriage. Presently, this applies if the employee 

resides in a state that recognizes same-sex marriages. 7  On June 27, 2014, the U.S. Department of Labor published a 

Notice of Proposed Rulemaking to change the definition of spouse from those whose marriages are recognized in the 

state of the employee’s residence to those whose marriages are recognized in the state in which the couple were 

married (“state of celebration”).8 The comment period closed on August 11, 2014, and the issuance of a new regulation 

is expected sometime thereafter.  

Employees who are the parent of the expected or newborn child but not the spouse of the pregnant woman, such as a 

boyfriend or domestic partner of the pregnant woman, may not take time to care for the pregnant woman under the 

FMLA.  

State Pregnancy Leave Laws 

Once you have considered whether the FMLA provides rights for your pregnant employee, the next inquiry is whether 

there is a state law that grants a pregnancy leave.  State pregnancy leave laws typically fall into one of two categories: 

 FML laws that provide unpaid leave for serious health conditions which may include pregnancy; or

 Separate pregnancy disability leave laws.

Pregnancy disability laws are often tied to how the employer treats other disabilities. An employer should always 

assume that it must treat employees with pregnancy disabilities at least as favorably as it treats employees with other 

temporary disabilities.  A few states also have pay benefits for employees during pregnancy disabilities.  Pregnancy 

disability laws that provide a leave of absence will run concurrently with the federal FMLA if the employee is eligible for 

FMLA and has available FMLA entitlement.  

Employee rights during and after pregnancy disability leave.  Many pregnancy 

leave laws like the FMLA and California’s Family Rights Act require the employer to 

continue health benefits during the employee’s leave and to reinstate the 

employee to the same or an equivalent position following leave.  On the other 

hand, some state laws are silent on the employer’s obligation to protect benefits 

and to reinstate the employee.  Regardless of the source of a pregnant employee’s 

disability leave, an employer should assume that it must continue the employee’s 

benefits and must provide job reinstatement at the end of the leave.  This 

conclusion is inherent in the nature of a legally-required leave and the various laws 

that prohibit discrimination against pregnant employees.  
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Below are Charts A, B, and C, which provide a summary of state laws relating to pregnancy disability leaves and pay 

benefits. 

CHART A:  States with Unpaid Pregnancy Disability Leave 

STATE TIME FRAME COVERED EMPLOYERS ELIGIBLE EMPLOYEES 

California 

Pregnancy 

Disability Leave 

Law 

Cal Gov’t Code, 

§12945, et. seq.

4 months 

See also the California  

Family Rights Act, 

Chart B. This law 

provides additional 

leave time under 

certain circumstances 

if needed due to a 

pregnancy disability 

5 or more employees All 

Connecticut 

Pregnancy 

Disability Leave 

Law 

Conn. Gen. Stat. 

§46a-51, et. seq.

Time employee is 

disabled by pregnancy 

See also the 

Connecticut FMLA, 

Chart B. This law 

provides additional 

leave time if needed 

due to a pregnancy 

disability. 

3 or more employees 

This law also provides 

pregnancy disability leave 

to more employees than 

are covered by the CT 

FMLA which only applies 

to employers with 75 or 

more employees. 

All 

Hawaii Pregnancy 

Disability Leave 

Law 

Haw. Rev. Stat. 

§378-1, et. seq.

Reasonable amount of 

time 

All All 

Iowa Pregnancy 

Disability Leave 

Law 

Iowa Code, 

§216.1, et. seq.

8 weeks or the 

amount of time 

employee is disabled 

by pregnancy, 

whichever is less 

4 or more employees All 
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STATE TIME FRAME COVERED EMPLOYERS ELIGIBLE EMPLOYEES 

Kansas Pregnancy 

Disability Leave 

Law 

Kan. Stat. Ann. § 

44-1009, et. seq. 

Amount of time 

employee is disabled 

by pregnancy 

temporary disabilities 

4 or more employees All 

Louisiana 

Pregnancy 

Disability Leave 

Law 

La. Rev. Stat. Ann. 

§23:301, La. Rev.

Stat. Ann. §

23:341, et seq.

4 months if disabled 

by pregnancy, 

childbirth or related 

condition; 6 weeks for 

normal pregnancy 

More than 25 employees All 

Montana 

Maternity Leave 

Act 

Mont. Code Ann. 

§ 49-2-310, et.

seq.

A reasonable amount 

of time (time 

employee is disabled 

by pregnancy) 

All All 

Nevada 

Pregnancy Leave 

Nev. Rev. Stat. 

§613.335

Time employee is 

disabled by pregnancy, 

limited by amount of 

time the employer 

provides to non-

pregnant employees 

who have a sickness or 

disability 

15 or more employees Per employer policy 

New Hampshire 

Pregnancy 

Disability Leave 

N.H. Rev. Stat. 

Ann. §354-A:7 

Time employee is 

disabled by pregnancy 

6 or more employees All 
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STATE TIME FRAME COVERED EMPLOYERS ELIGIBLE EMPLOYEES 

Tennessee 

Parental Leave 

Tenn. Code Ann. 

§4-21-408

4 months, shared with 

bonding 

100 or more employees 12 consecutive months of full-

time employment 

immediately preceding leave 

Washington 

Pregnancy 

Disability Leave 

Wash. Admin. 

Code §162-30-020 

Time employee is 

disabled by pregnancy 

8 or more employees All 

CHART B:  States with FML laws that cover pregnancy disability 

STATE LAW TIME FRAME COVERED EMPLOYERS ELIGIBLE EMPLOYEES 

California Family  

Rights Act 

Cal. Gov’t Code § 

12945.2, et. seq. 

Up to 12 weeks only if 

PDL is exhausted and 

employer agrees 

(shared with bonding 

or other CFRA time if 

applicable). 

See also the California 

pregnancy disability 

leave 

50 or more employees Employed for at least 12 

months at any time; worked 

1,250 hours of service during 

the 12-month period 

immediately preceding the 

commencement of the leave 

Connecticut 

Family and 

Medical Leave Act 

Conn. Gen. Stat. § 

31-51kk, et. seq. 

16 weeks per 24-

month period, shared 

with bonding 

See also the 

Connecticut pregnancy 

disability leave law, 

preceding chart. 

75 or more employees in 

Connecticut determined 

on October 1 annually. 

Employed for 12 months of 

service; worked 1,000 hours of 

service during the 12 months 

immediately preceding leave 

Washington D.C. 

Family and 

Medical Leave Act 

D.C. Code § 32-

501, et seq.

16 weeks, shared with 

bonding 

20 or more employees in 

D.C.

Employed for at least 1 

continuous year of service; 

worked 1000 hours if service 

during the 12 months 

immediately preceding leave 
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STATE LAW TIME FRAME COVERED EMPLOYERS ELIGIBLE EMPLOYEES 

Maine Family 

Medical Leave 

Requirements 

Me. Rev. Stat. tit. 

26, § 844, et. seq. 

10 weeks, shared with 

bonding 

15 or more employees Employees with 12 

consecutive months of service 

Oregon Family 

Leave Act 

O.R.S. §659A.150, 

et. seq. 

12 weeks 25 or more employees Worked average of 25 hours 

per week for 180 days 

preceding a leave, except for 

bonding/parental leave, which 

does not have an hours 

worked requirement ;  worked 

180 Consecutive Days of 

Service 

Rhode Island 

Parental and 

Family Medical 

Leave Act 

R.I. Gen. Laws.

§28-48-1, et. seq.

13 weeks, shared with 

bonding 

50 or more employees Employees with 12 

consecutive months of 

service; average of 30 or more 

hours per week 

Wisconsin Family 

and Medical 

Leave Act 

Wis. Stat. 

§103.10, et. seq.

2 weeks 50 or more employees Employees with 52 

consecutive weeks of service; 

at least 1,000 hours of service 

during the 52-week period 

immediately preceding leave 

Vermont Parental 

and Family Leave 

Act 

Vt. Stat. Ann. 

Title. 21, §470, et. 

seq. 

12 weeks, shared with 

bonding 

15 or more employees Employees with 1 continuous 

year of service; worked an 

average of 30 hours a week 

during the year immediately 

preceding leave 
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CHART C:  State Paid Disability Benefits 

A few states also have state-mandated insurance benefits during pregnancy disability leaves.  These laws do not provide 

job-protected leave; rather, they provide a form of wage replacement for disabilities due to pregnancy and may range 

from 26-52 weeks of benefits.  States with these benefits include: 

STATE TIME FRAME 

California 

Cal. Unemp. Ins. Code §2601 et seq. 

Up to 52 weeks total 

Presumed time for pregnancy 

disability is 4 weeks prenatal 

and 6 weeks postnatal; more 

time is available if needed 

Hawaii 

Haw. Rev. Stat. § 392 

Up to 26 weeks 

New Jersey 

N.J.S.A. 43:21-25 

Presumed time for pregnancy 

disability is 4 weeks prenatal 

and 6 weeks postnatal; more 

time is available if needed 

New York 

N.Y. W.C.L. Art. 9 

Up to 26 weeks total 

Presumed time for pregnancy 

disability is 6 weeks prenatal 

and 6 weeks postnatal; more 

time is available if needed 

Rhode Island 

R.I. Gen. Laws §28-41-34, et. seq.

Up to 30 weeks 

http://lwd.dol.state.nj.us/labor/forms_pdfs/tdi/Law.pdf
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State and Municipal Paid Sick and Safe Leave Laws 

Some jurisdictions require employers to provide paid sick or “sick and safe” leaves for reasons that may make such time 

off available to pregnant employees and/or the employee spouses or partners of pregnant women.  These jurisdictions 

presently include Connecticut, Washington, D.C., San Francisco, California, Newark, New Jersey, Jersey City, New Jersey, 

New York City, New York, Portland, Oregon, Eugene, Oregon, and Seattle, Washington.  Commonly, these leaves include 

the following types of provisions: 

 An accrual rate based on hours worked, such as 1 hour of paid sick leave accrued for every 40 hours worked;

 Accrual begins at commencement of employment, but usage entitlement begins after employee has completed

an initial period of work (e.g., 90 days or 500 hours);

 Caps on maximum hours that an employee can accrue and can use in one year;

 Permitting usage for the employee’s own or a family member’s injury, illness, and preventative care

appointments, and/or for various other reasons related to domestic violence or sexual assault.

Employers doing business in a city or state that already has a paid sick and safe law must be careful to allow usage of the 

employee’s leave entitlement for pregnancy-related reasons if the reason for the requested time off is covered by the 

law – and it usually will be.  This can include paid time off for normal prenatal checkups.  Going forward, the number of 

state and local laws requiring employers to provide paid sick and safe leave is likely to increase.  Employers must watch 

for developments in their own jurisdictions. 

 

Pregnancy Discrimination 

Title VII of the 1964 Civil Rights Act prohibits discrimination because of, or on the basis of, sex.9 Subsequent to the 

passage of Title VII, initial court decisions disagreed on whether that prohibition included pregnancy.10  In 1978, the 

Pregnancy Discrimination Act (PDA) amended Title VII by specifically providing that pregnancy, childbirth, or related 

medical conditions are covered by the anti-discrimination provisions.11 This applies to all employees who work for 

employers with 15 or more employees.12 The PDA prohibits discrimination based on the medical conditions of 

pregnancy, and provides: 

“[W]omen affected by pregnancy, childbirth, or related medical conditions shall be treated the same for 

all employment-related purposes, including receipt of benefits under fringe benefit programs, as other 

persons not so affected but similar in their ability or inability to work . . . ”13   

The EEOC forbids an employer from subjecting a pregnant employee to heightened scrutiny or special 

procedures when assessing an employee’s ability to work.14 This includes providing what may seem like 

protections for pregnant employees, such as prohibiting fertile or pregnant employees from working in certain 

jobs with heightened physical danger or exposure to chemicals. 15 

The EEOC speaks! On July 14, 2014, the EEOC released its “Enforcement 

Guidance: Pregnancy Discrimination and Related Issues”,16 which substantially 

expanded its position on pregnancy nondiscrimination.  This Guidance is 

discussed below regarding pregnancy accommodations. 

Phase 1 – Pregnancy Discrimination and Accommodations 
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Virtually all states have nondiscrimination laws similar to the federal PDA.  Many of these apply to employers of 

any size, not just those with 15 or more employees like the PDA.  Employers should assume that they are legally 

prohibited from discriminating against pregnant employees regardless of whether the employer is large enough 

to be covered by the federal PDA. 

Pregnancy Disability Accommodation Laws 

Whether a woman is experiencing an uncomplicated pregnancy or a particularly difficult one, she may need a workplace 

accommodation. Examples include simple things like a place to put her feet up, sitting more often, or additional 

restroom breaks.  Other pregnant employees may benefit from an adjusted work schedule, lighter duty work, 

intermittent time off, or a continuous leave of absence. Whether an employer is obligated to provide these 

accommodations can require an in-depth analysis.  

Federal Disability Accommodation Laws 

There are two primary federal statutes that determine an employer’s obligation to provide accommodations for 

pregnant employees: the Americans with Disabilities Act (ADA), as amended by the ADA Amendments Act (referred to 

collectively as the ADA), and the Pregnancy Disability Act (PDA), discussed above regarding pregnancy 

nondiscrimination. The ADA and PDA each applies to employers with 15 or more employees. 

According to the ADA, pregnancy itself is not a disability. However, impairments resulting from pregnancy may be a 

disability if the impairment substantially limits a major life activity, even if those impairments are temporary.17 The ADA 

Amendments Act (ADAAA) expanded the definition of “disability” which makes it easier to meet the definition. 18 Now, 

shorter term pregnancy-related conditions may qualify as disabilities under the ADA.19 Examples of such impairments 

include pregnancy-related carpal tunnel syndrome, gestational diabetes, pregnancy-related sciatica, and preeclampsia. 
20   An employer must provide a reasonable accommodation if needed because of a pregnancy-related disability, unless 

the accommodation would cause an undue hardship for the employer.21 Examples of such accommodations include 

allowing the employee more frequent breaks, modifying a work schedule for severe morning sickness, allowing 

telecommuting for an employee on bed rest, or allowing equipment such as a stool for an employee who needs to sit.22 

Under the PDA, pregnant women must be allowed to work as long as they are able. 23 An employer may not require a 

pregnant employee to go on leave,24 nor require the employee to take a preset amount of leave for a pregnancy 

disability or childbirth.25 While on pregnancy-related leave, the employer must treat the employee the same as other 

temporarily disabled employees, including accrual and crediting of seniority, vacation calculation, pay increases, and 

temporary disability benefits. 26 

The new EEOC pregnancy guidance. On July 14, 2014, the EEOC released its “Enforcement Guidance: Pregnancy 

Discrimination and Related Issues” which substantially expanded upon the EEOC’s previous interpretation regarding the 

rights of pregnant employees under the PDA and the ADA.27  Prior to the Guidance, the prevailing interpretation of the 

PDA (read in conjunction with the ADA) was that since normal pregnancies do not constitute a disability, employers are 

not legally mandated to provide such employees reasonable accommodations, such as reduced lifting requirements, 

light duty, or frequent breaks.  Of course, as mentioned above, under the ADA certain impairments related to pregnancy 

can rise to the level of a disability, but a normal, routine pregnancy would not entitle the pregnant employee to a 

reasonable accommodation.  Perhaps the most significant aspect of the EEOC’s interpretation of the PDA in the 

Guidance is the mandate that even employees experiencing a normal pregnancy may be entitled to reasonable 
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accommodations, if the employer provides such reasonable accommodations to other employees similar in their ability 

or inability to work, such as individuals disabled under the ADA or with a workers’ compensation injury.28  

What does it mean? How is it that a pregnant employee who is not disabled might still 

be entitled to a workplace accommodation, according to the EEOC? Perhaps it works 

this way: While a normal pregnancy still does not rise to the level of a disability 

affording ADA protections to the pregnant employee, that employee may be entitled to 

accommodations pursuant to the nondiscrimination provision of the PDA if the 

employer provides accommodations to other non-pregnant employees with similar 

limitations in their ability to work. 

Some other key aspects of the Guidance include: 

 The PDA covers all aspects of employment, including firing, hiring, promotions, and fringe benefits.29

 Pregnant workers are protected from discrimination based upon current pregnancy, past pregnancy, and

potential pregnancy.30

 Lactation is considered a medical condition related to pregnancy, and an employer may not discriminate against

an employee because of her breastfeeding schedule.31

 An employer must provide light duty, alternative assignments, disability leave, or unpaid leave to pregnant

workers if it does so for other employees who are similar in their ability or inability to work.32

 An employer may not limit a pregnant worker’s access to light duty based on the source of impairment (e.g., an

on-the-job injury) even if the employer has a restriction in its policies against accommodations for non-work-

related injuries.33

 An employer must permit leave for the physical limitations of pregnancy on the same terms and conditions as

others who are similar in their inability to work.34

Supreme Court Case. On March 25, 2014, the Supreme Court issued an opinion regarding the employer’s obligation to 

accommodate a pregnant employee in Young v. United Parcel Service, Inc.35 The employee, Peggy Young, was unable to 

perform aspects of her role as a UPS driver because of a lifting restriction required by her pregnancy. UPS’s policies only 

permitted an employee to transfer to light-duty work under limited circumstances, such as when his or her lifting 

restriction was caused by a work-related injury or when the employee lost his or her DOT certification (which can occur 

as a result of non-work-related injuries).  Since Young’s lifting restrictions fell outside of that category, she was denied 

light-duty work. Young alleged that she was discriminated against for being pregnant, in violation of the PDA. The Fourth 

Circuit Court of Appeals which heard the appeal of the Young case disagreed, holding that the policy was gender-neutral 

and pregnancy-blind.36   In her petition to the Supreme Court, Young argued that UPS violated the PDA by failing to 

provide her with the same accommodations as it provided to non-pregnant employees who were equivalent in their 

ability to work.37 The Supreme Court held that the PDA does not, as a general rule, require an employer to provide the 

same work accommodations to an employee with pregnancy-related work limitations as to employees with similar, but 

non-pregnancy, work limitations.  The Court held that to do so would grant pregnant employees a “most-favored-nation 

status,” which was not the intent of the PDA.  However, an employee may prove discrimination if she demonstrates that 

she was treated less favorably than non-pregnant employees with similar inabilities to work, and that that treatment 

was more likely than not based on discriminatory motivations.  
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The EEOC’s July 2014 Guidance, issued prior to the Supreme Court’s decision in Young v. UPS, took the position that an 

employer may not limit a pregnant worker’s access to light duty based upon the source of impairment, as UPS did in this 

case.38 The Guidance provided that when assessing whether a pregnant employee is entitled to a workplace 

accommodation, the employer may not make distinctions based on the source of an employee’s limitation.39  The 

Supreme Court in Young v. UPS largely ignored the EEOC July 14, Guidance, finding it to lack “consistency” and 

“thoroughness of consideration.”40  

In past legislative sessions, the federal congress has proposed legislation that would directly require employers to 

accommodate pregnant workers, not just as an interpretation of the PDA. If passed, the Pregnant Workers Fairness Act41 

(as proposed previously) would:   

 Require employers to make reasonable accommodations for the known limitations related to pregnancy,

childbirth or related mediation conditions;

 Preclude an employer from denying employment opportunities to an applicant or employee as a result of the

need to make reasonable accommodations related to pregnancy, childbirth or related medical conditions;

 Prevent an employer from requiring a job applicant or employee to accept  an accommodation  that the

applicant or employee chooses not to accept; and

 Prevent an employer from requiring the employee to take leave if another reasonable accommodation can be

provided.42

State Disability Accommodation Laws 

Recently state legislatures have been busy proposing new laws designed to ensure that employers accommodate an 

employee’s pregnancy-related challenges. Some states already have these laws integrated into their pregnancy disability 

leave laws (for example, California, Connecticut, Hawaii, Louisiana, Minnesota, Maryland, and New Jersey), while others 

have protections contained in anti-discrimination laws (such as Illinois, Kansas, Louisiana, New Hampshire, and 

Montana).  In their most recent state legislative sessions, Delaware, Georgia, Iowa, Minnesota, Missouri, Pennsylvania, 

Rhode Island, West Virginia, and Wisconsin proposed new laws to address pregnancy-related discrimination and/or 

accommodation in the workplace. Municipalities have also begun passing their own rules, including New York City43 and 

Philadelphia.44   

States that require pregnancy accommodations as part of their pregnancy disability and accommodation law generally 

require accommodations such as time off for appointments, workplace accommodations such as sitting instead of 

standing, or assistance with heavy tasks, frequent breaks or rest periods, temporary transfers or reassignment to less 

strenuous or hazardous position, lighter duties, or a period of unpaid leave. 

States that require pregnancy accommodation as part of a nondiscrimination law generally require that the employer 

treat the employee’s pregnancy related disability the same as other temporary disabilities. 

An example of a newly passed state law requiring pregnancy accommodation in the workplace is the amendment to the 

Illinois Human Rights Act, which will go into effect January 1, 2015.  As examples of the rights afforded to pregnant 

employees, the amendment: 

 Requires that an employer must, upon request, reasonably accommodate any medical or common condition

related to pregnancy or childbirth, in the absence of an undue hardship exception;



Page 14 
© Copyright Reed Group 2016. All rights reserved. 

 Prevents an employer from denying employment opportunities, or taking adverse employment action, because

of a need to reasonably accommodate a pregnancy employee;

 Prohibits an employer from requiring an employee to accept an accommodation to which she did not agree;

 Provides reinstatement rights for affected employees.45

 

Once the baby is born, the employer must turn its attention to the next 

phase of the process: employee time off for time to care for and bond 

with the new child. This leave is known as bonding or parental leave, 

although it is sometimes also referred to as maternity or paternity leave. 

Bonding time is generally also available to employees who have adopted a 

child or assumed responsibility for a foster child.  

In addition to the federal FMLA, employers need to be aware of the many 

state leave laws that provide bonding time, and remember that fathers, 

too, are entitled to this leave time. 

FMLA 

The FMLA's 12 workweeks of unpaid, job-protected leave can be used in 

whole or in part following the birth of a child or placement through 

adoption or childcare.46  FMLA bonding leave is available to both new 

mothers and fathers and is typically taken for the purpose of providing 

care for the newly born or placed child. The second parent does not have 

to be married to the mother to be entitled to bonding leave. However, 

married employees who work for the same employer may be limited by 

the employer to a combined total of 12 workweeks of FMLA bonding time.47 In such case the married employees will 

have the remainder of each of their 12-workweek entitlement to use for other FMLA leave purposes. 

The FMLA provides that bonding leave may be taken at any time during the first year after the child is born, adopted, or 

placed for foster care.48  The employee is eligible for bonding as of the date of the child’s birth or placement.49 The 

employee must take leave continuously unless the employer approves FMLA bonding leave on an intermittent or 

reduced schedule.50 

State parental or bonding leaves 

Once again the employer must be attuned to the state laws that provide additional or expanded coverage for bonding 

leave. As discussed above, some states have family and medical leaves that provide more expansive benefits and 

coverage. States may use different terms for these types of laws, including bonding, maternity or paternity, and 

parenting leave. Again, the second parent does not have to be married to the pregnant woman to receive bonding leave.  

Entitlement to these leaves for the non-pregnant employee is based on the employee being the child’s parent, not 

based upon the employee’s relationship with the mother. For the pregnant employee, the time off provided is often 

PHASE 2 – Bonding 



Page 15 
© Copyright Reed Group 2016. All rights reserved. 

shared with pregnancy disability entitlements, meaning that the total leave period available covers both disability leave 

and bonding leave.  

Most state bonding laws provide bonding not only with biological children but also with adopted, step, or foster 

children. Many of the laws require that the leave be taken within a prescribed timeframe, for example, within 12 

months after the birth or adoption.  Further, unlike the FMLA, many of the state laws require the employer to permit 

bonding leave on an intermittent or reduced schedule basis. 

CHART D:  State parental or bonding leaves 

STATE TIME PROVIDED SERVICE REQUIREMENTS SCHEDULE

California Family  

Rights Act of 1993 

Cal. Gov’t Code § 

12945.2, et. seq. 

12 weeks, separate 

from pregnancy 

disability 

12 months of services, 

1250 hours worked in 

12 months prior 

Intermittent leave OK, 

but must be at least 2 

weeks long (except on 2 

occasions when 

intermittent leave can 

be less than 2 weeks) 

Connecticut Family and 

Medical Leave Act 

Conn. Gen. Stat. § 31-

51kk, et. seq. 

16 weeks per 24-month 

period, shared with 

pregnancy disability 

time (but CT PDL may 

provide additional 

leave) 

12 months of service, 

1000 hours worked in 

12 months preceding 

leave 

Intermittent leave, 

reduced schedule under 

some conditions 

Washington D.C. Family 

and Medical Leave Act 

D.C. Code § 32-501, et

seq.

16 weeks in 24-month 

period, not shared with 

pregnancy disability 

leave 

1 continuous year of 

service, 1000 hours 

worked in 12 months 

preceding leave 

Intermittent leave, 

reduced schedule under 

some conditions 

Hawaii Family Leave 

Haw. Rev. Stat. § 398 

4 weeks per calendar 

year, not shared with 

pregnancy disability 

leave 

6 months of 

consecutive service 

Intermittent and 

reduced schedule 

permitted 

Maine Family Medical 

Leave Requirements 

Me. Rev. Stat. tit. 26, § 

844, et. seq. 

10 weeks in a 2-year 

period 

12 consecutive months 

of service 

Intermittent leave or 

reduced schedule 

Massachusetts 

Maternity Leave 

8 weeks per child Full time during 

probationary period, or 

Law is silent 
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STATE TIME PROVIDED SERVICE REQUIREMENTS SCHEDULE

Mass. Gen. Laws ch. 

149, § 105D. 

3 consecutive months 

prior to leave 

Minnesota Pregnancy 

and Parenting Leave 

Minn. Stat. § 181.941, 

subd. 1 (2013) 

12 weeks 12 consecutive months 

of service, working an 

average of half-time 

during preceding 12 

months 

Reduced schedule 

permitted, still limited 

to 12 weeks 

New Jersey Family Leave 

Act 

N.J. Rev. Stat. § 34:11B-

4(d). 

12 weeks per 24-month 

period 

12 months of service, 

1000 hours worked 

during preceding 12 

months 

Intermittent and 

reduced schedule 

permitted 

Oregon Family Leave 

Act 

O.R.S. §659A.150, et. 

seq. 

12 weeks per 12-month 

period 

180 consecutive days of 

service 

Intermittent and 

reduced schedule 

permitted 

Rhode Island Parental 

and Family Medical 

Leave Act 

R.I. Gen. Laws. §28-48-

1, et. seq.

13 weeks in any 2 

calendar years 

12 consecutive months 

of service, average of 

30+ hours per week 

during past 12 months 

No intermittent or 

reduced schedule 

permitted 

Tennessee Parental 

Leave 

Tenn. Code Ann. § 4-

21-101 et seq. 

4 months 12 consecutive months 

of full-time 

employment 

immediately preceding 

leave 

Law silent re: 

intermittent or reduced 

schedule 

Vermont Parental and 

Family Leave Act 

Vt. Stat. Ann. Title. 21, 

§470, et. seq.

12 weeks per 12-month 

period 

1 continuous year of 

service, 30+ hours per 

week during preceding 

year 

Law silent re: 

intermittent or reduced 

schedule 

Washington Family 

Leave Act 

Wash. Rev. Code § 

12 weeks per 12-month 

period 

12 months of service, 

1250 hours in preceding 

12 months 

Intermittent and 

reduced schedule 

permitted 

http://leaves.rgl.net/leaves/massachusetts-maternity-leave/
http://leaves.rgl.net/leaves/massachusetts-maternity-leave/
http://leaves.rgl.net/leaves/minnesota-pregnancy-and-parenting-leave/
http://leaves.rgl.net/leaves/minnesota-pregnancy-and-parenting-leave/
http://leaves.rgl.net/leaves/new-jersey-family-leave/
http://leaves.rgl.net/leaves/new-jersey-family-leave/
http://leaves.rgl.net/leaves/washington-state-family-leave/
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STATE TIME PROVIDED SERVICE REQUIREMENTS SCHEDULE

49.78.010 

Wisconsin Family and 

Medical Leave Act 

Wis. Stat. §103.10, et. 

seq. 

6 weeks per calendar 

year 

52 consecutive weeks 

of service, 1000 hours 

during 52 weeks 

preceding leave 

Intermittent leave 

permitted 

Still some states have leave laws that address adoptions only. Frequently these will contain an upper age limited for the 

adopted child, such as 7, 16, or 18, or over 18 if the child has a disability. Examples of these states are Arkansas51, 

Maine52, Nebraska53, and New York54, which provide the same amount of time an employer allows for employees upon 

the birth of a child. Other states have specific adoption leaves, such as Colorado which provides the same amount of 

time for adoption as allowed to an employee under company policy for a birth, but more leave time if the child is ill or 

disabled. Employers should assume that all of these laws contain a duty to reinstate the employee after the conclusion 

of the leave. 

State Paid Family Leave Benefits 

As noted, the FMLA provides federally mandated unpaid leave. Presently, three states provide for a paid benefit during 

leave to care for a family member or during bonding. As with the state paid disability benefits, these laws provide a pay 

benefit only and, with the exception of Rode Island, do not provide a job protected leave.  

CHART E:  State Paid Family Leave Benefits 

STATE PAID BENEFITS TIME 

California Paid Family Leave 

Cal Unemp.Ins.Code §§ 3301 et seq. 

6 weeks 

New Jersey Temporary Disability Benefits 

Family Leave Insurance; N.J.S.A. 43:21-25 

6 weeks 

Rhode Island Temporary Caregiver Insurance 

R.I. Gen. Laws § 28-41-34, et. seq.

4 weeks of pay benefits 

4 weeks of job protection 

These paid family leave laws often overlap with existing federal and state leave laws. For example, in California, both the 

FMLA and the California Family Rights Act (CFRA) allow an employee to take up to 12 weeks of unpaid leave in a 12-

month period to care for him- or herself or for a family member who is ill.  The California Paid Family Leave (PFL) 

insurance doesn’t change those laws or provide additional job protections, but simply provides up to six weeks of pay 

benefits for an employee who suffers lost wages when taking time off to care for covered family members.55 An 

employer may require an eligible employee to take leave under FMLA and CFRA at the same time he or she is receiving 

PFL benefits,56 and these laws will provide job protection.57 California began administering benefits in 2004. Since that 

http://leaves.rgl.net/leaves/washington-state-family-leave/
http://leaves.rgl.net/leaves/california-paid-family-leave/
http://lwd.state.nj.us/labor/forms_pdfs/tdi/Law.pdf
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time, almost 1.7 million PFL claims have been filed, with 1.5 million of them from parents taking time to care for new 

children.58 According to National Institute of Health’s Analysis, California’s PDL has increased the weekly work hours and 

wages of employed mothers or one-to-three year old children by 10 to 17%.59 

Similarly in New Jersey, an employee who is eligible for Family Leave Insurance (FLI) benefits is not entitled to job-

protected leave under the FLI program. The FLI program merely provides wage replacement while the employee is on 

leave, whether the leave entitlement is through the FMLA or the New Jersey Family Leave Act (NJFLA), a company leave 

policy, or some combination.60 Four out of five New Jersey FLI benefit recipients used the benefit to bond with new 

children. 61 

Rhode Island’s Temporary Caregiver Insurance law is new as of January 2014, so there is very little data about the 

program yet. However, Rhode Island is the only paid benefits law that also contains a job protection provision (up to 4 

weeks).62  This provision is in addition to the Rhode Island Parental and Family Medical Leave Act.  

Job protection 

As you can see, an employee’s leave of absence due 

to pregnancy disability and/or bonding is generally 

job protected.  Some state statutes address this 

specifically but even for the states that don’t, the 

employer should assume it has a duty to return the 

employee to the same position held before the 

leave or to a substantially equivalent position.   

Pregnancy-related accommodations and 

nondiscrimination 

Once the employee has returned from childbirth and 

bonding with her new baby, her workplace needs 

related to her pregnancy and childbirth are typically 

not yet over. Most importantly, the new parent is still entitled to the employment protections discussed above in Phase 

1, including workplace accommodations and/or time off due to pregnancy-related disabilities or limitations and 

nondiscrimination protections. 

If the newborn was born with a serious health condition and the employee still has remaining FMLA or state leave, she 

may need additional time off to care for the baby with a serious health condition and/or to attend medical 

appointments. Under the FMLA and most state leave laws, this time can be taken intermittently or on a reduced 

schedule even if bonding time cannot.  

Similarly, the employee whose spouse is pregnant or has given birth may also have continuing rights after the child’s 

birth to take time off to care for a spouse or baby with a serious health condition related to the pregnancy or to bond 

with the new baby.  

PHASE 3 – Return to Work 
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Breast feeding / lactation laws 

Most employers will have obligations following the return to work of a mother who is nursing her newborn. The 

Affordable Care Act, effective March 23, 2010, amended the federal Fair Labor Standards Act (FLSA) to require 

employers to provide a reasonable break time for an employee to express breast milk for her nursing child for up to 1 

year after the child’s birth.63    

The frequency and duration of break time is as needed by the nursing mother, and will vary by individual. 64 Employers 

with 50 or more employees must provide these reasonable unpaid breaks for up to one year following birth. 65  The 

employer must also provide a space other than a bathroom that is useful as a space for expressing breast milk, available 

as needed, and private and protected from intrusion from co-workers and the public.66 

These protections apply to employees who are eligible to receive overtime under the FLSA.67 Exempt employees are not 

covered, although the employer should, as a matter of good practice, also allow exempt nursing employees to take 

lactation breaks without difficulty and to use the private space for nursing. The law does not require employers to 

compensate their employees for these breaks, but the employer may not treat breaks to express milk any differently 

than other breaks.  In other words, the employer may not discriminate against the employee who needs a break for 

lactation purposes. If an employer compensates employees for other break time, it must compensate in the same 

manner for breaks to express milk.68 

Employers with less than 50 employees are not required to comply if doing so would impose an undue hardship.69  

Many states have laws that require or encourage employers to provide breastfeeding accommodations, and the FLSA 

does not preempt those laws.70 At present, these include Arkansas, California, Colorado, Connecticut, Georgia, Hawaii, 

Illinois, Indiana, Louisiana, Maine, Minnesota, Mississippi, Montana, New Mexico, New York, North Dakota, Oklahoma, 

Oregon, Rhode Island, Tennessee, Texas, Vermont, Virginia, Washington D.C., and Wyoming.  

Commons provisions of state breastfeeding or lactations laws require the employer to: 

 Allow breaks during the child’s first year

 Make a reasonable effort to provide a private place, other than a bathroom stall

 Provide a refrigerator to store milk

These state laws also generally prohibit discrimination against the nursing employee and provide an undue hardship 

exemption for employers. 

States that proposed breastfeeding/lactation bills in the last legislative session include Alaska, Delaware, Georgia, 

Minnesota, Missouri, Pennsylvania, New Jersey, New Hampshire, Rhode Island, Wisconsin, and Washington.  
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Pregnancy and childbirth are joyous occasions for employees.  The pregnant employee and the child’s other parent are 

entitled to certain rights during this time in their lives.  Administering these rights doesn’t have to be a headache for 

employers if approached thoughtfully and with good advice.  The employer’s proper and sensitive handling of 

pregnancy-related issues can boost the morale of employees who are experiencing this major life change, and also the 

morale of other employees who see the employer practicing good employee relations with pregnant employees. 
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