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SYNOPSIS

The Americans with Disabilities Act (ADA) requires employers to provide an employee who has a
physical or mental disability, or a record of such a disability, with a workplace modification or
adjustment - an accommodation - that will enable the employee to perform the essential functions of
his or her position. In recent years, it has become clear that employers must consider a leave of
absence as a reasonable accommodation even when the employee has exhausted or does not
qualify for other leaves of absence.

The issues are complex, and until the spring of 2016, thorough guidance on how employers should
provide leave as an accommodation was scarce or nonexistent. As a result, employers grappled with
questions such as when and why a leave of absence is an appropriate accommodation, how long the
leave should be, whether the employer can deny a leave request, and what are the employee’s rights
upon return from leave. In May of 2016, the U.S. Equal Employment Opportunity Commission (EEOC)
issued its long-awaited guidance on leave as an accommodation, Employer-Provided Leave and the
Americans with Disabilities Act (EEOC’s Leave Guidance)'.

To help employers and personnel managing absences for organizations, this paper synthesizes the
existing guidance from the EEOC and case law on leave as an accommodation to provide the best
available insights, direction, and best practice suggestions for managing ADA leave of absence
obligations.

In subsequent sections, this paper:

9 Explains the concepts of “reasonable” and “effective” to help practitioners determine whether
a leave of absence is an appropriate accommodation and, if so, for how long;

1 Explores the employer’s sole reason to deny a leave of absence that would otherwise be a
reasonable accommodation: that the leave will impose an “undue hardship” on the employer’s
operations;

1 Analyzes key cases and the EEOC’s perspective on leave of absence as an accommodation;

9 Provides the employer a simple, workable process for handling ADA-related leave requests in
an effective and lawful manner - defining the “interactive process” with a best practice
framework; and

1 Addresses an employee’s rights during and upon return from leave of absence.

The information and advice in this paper is offered as the most current and thorough reference for
handling ADA-related leaves. It will ease the ADA compliance challenge and help employers improve
overall leave management and return-to-work processes for the benefit of their employees and their
company.

&) ReedGroup 3



ADA Compliance Guidance:
When Employers Must Provide Leave as an ADA Reasonable Accommodation

INTRODUCTION — LEAVE OF ABSENCE AS AN ADA

ACCOMMODATION IS A CHALLENGE FOR EMPLOYERS

Successful employers today strive to enhance the well-being of their employees. However, the
relationship between employer and employee can face challenges when both parties attempt to
understand and act on an employee’s need for a leave of absence due to a disabling condition.
Employees may require a leave of absence for many reasons and in many scenarios, and the
company’s obligations differ greatly from situation to situation.

This report was initially drafted at a time when many employers were unclear about their obligations
under the Americans with Disabilities Act (ADA). It has been updated to include the EEOC's Leave
Guidance. Even as the EEOC has issued guidance when it comes to leave as an accommodation,
companies continue to struggle to understand when a leave of absence is a necessary and reasonable
accommodation vs. when other actions can or should be taken.

In recent years the EEOC has been investigating employers who systematically terminate employees
in certain situations without consideration of a leave of absence as an accommodation under the ADA.
In particular, the EEOC’s attention has been focused on policies that support the termination of
employees who have exhausted leave or are not eligible for leave under state or federal laws or
company policies, but are still not able to perform their jobs because of medical issues. EEOC lawsuits
have resulted in multi-million-dollar consent decrees and onerous corrective administrative
requirements. No employer aspires to get tangled up in that type of legal matter.

Prior to its May 2016 guidance, the EEOC had not provided significant direction on leave as an
accommodation since 2002, when it issued a broad “Enforcement Guidance Regarding Reasonable
Accommodation and Undue Hardship Under the Americans with Disabilities Act (ADA)” (Guidance).?
Yet the number of employees protected by the ADA has increased dramatically since 2009, when the
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