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INTRODUCTION

Currently, more than half of U.S. states, along with Washington, D.C., have legalized medical marijuana. “Medical
marijuana” refers to possessing, cultivating, and/or using marijuana or its components to treat a disease or
symptom(s). Those who use medical marijuana are often suffering from chronic pain, nausea, seizures, or other
symptoms caused by certain diseases, such as HIV or AIDS, epilepsy, cancer, multiple sclerosis and other
autoimmune disorders, and Parkinson's disease. This paper will address considerations for employers
concerning medical marijuana when creating and administering disability plans, as well as workplace
accommodation and return-to-work policies.
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Source: http://www.ncsl.org/bookstore/state-legislatures-magazine/marijuana-deep-dive.aspx
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BACKGROUND OF STATE MEDICAL MARIJUANA LAWS

In states where medical marijuana is legal, the laws essentially decriminalize usage of marijuana for medical
purposes; some state laws both decriminalize marijuana use and provide employment protections for users.
Certain states limit the conditions for which medical marijuana may be used and/or the amount of marijuana a
patient can grow, possess, or use. Some of the laws require users to register with state agencies and possess
medical marijuana identification cards. Because medical marijuana use is no longer a criminal act under those
state laws, patients whose providers recommend medical marijuana for certain illnesses and chronic conditions
are exempt from criminal prosecution. Therefore, when creating and administering disability plans and
workplace accommodation and return-to-work policies, employers must consider how to handle employees
who legally use medical marijuana.

The chart below lists states and the District of Columbia, that have legalized marijuana, either for recreational
use, for medical purposes only, or for both, and outlines which states provide employment protection.

. . Employment Drug Testing May Not Discriminate Against
state . Medical Recreational Accommodation Accommodation Registered Cardholder Status

AK Yes No No No Yes
AR Yes No No No Yes
AZ Yes No No Yes Yes
CA Yes Yes No No No
co Yes Yes No No No
cT Yes No No No Yes
DC Yes Yes No No No
DE Yes No No Yes Yes
FL Yes No No No No
Hi Yes Yes No No No
IL Yes No No No Yes
LA Yes No No No No
MA Yes Yes No No No
MD Yes No No No No
ME Yes Yes No No Yes
Mi Yes No No No No
MN Yes No No Yes Yes
MT Yes No No No No
ND Yes No No No No
NH Yes No No No No
NJ Yes No No No No
NM Yes No No No No
NV Yes Yes Yes No Yes
NY Yes No No No Yes
OH Yes No No No No
OR Yes Yes No No No
PA Yes No No No Yes
RI Yes No No No Yes
VT Yes No No No No
WA Yes Yes No No No
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FEDERAL GOVERNMENT’S POSITION ON MEDICAL MARIJUANA

While states are passing medical marijuana laws at a fast clip, marijuana use for any purpose is still banned under
the federal Controlled Substances Act. Marijuana remains a Schedule 1 controlled substance, alongside cocaine
and heroin, which means these drugs are defined as having no medical use and the potential for abuse.! In
addition, federal funding is not available to study these drugs’ potential medical benefits.

Although marijuana remains classified as a Schedule 1 controlled substance, the U.S. Department of Justice
(DOJ) recognizes that it is legal in some states and has recommended adjustments as to how the federal law is
enforced. In October 2009 the DOJ sent a memo to U.S. attorneys encouraging them not to prosecute people
who distribute medical marijuana in accordance with state law.?In August 2013, the DOJ announced an update
to their marijuana enforcement policy as a result of Colorado and Washington’s newly-passed recreational
marijuana laws, deferring the federal right, “at this time,” to challenge the states’ medical and recreational
marijuana laws, recognizing that states will create strong, state-based enforcement.? It remains to be seen if the
DOJ will change its position under the Trump administration.

Employers and employees covered by federal drug testing programs are prohibited from using marijuana at any
time for any reason. This includes:

1 Department of Transportation (DOT) Regulations: DOT regulations require drug testing for licensing
requirements and the DOT's guidance surrounding DOT Drug and Alcohol Testing regulations state that
marijuana use is not acceptable for any safety-sensitive employee subject to DOT's regulations®*.
Categories of employees who are subject to these regulations include, but are not limited to, pilots, bus
and truck drivers, locomotive engineers, subway operators, aircraft maintenance personnel, transit fire-
armed security personnel, and ship captains.®

1 Occupational Safety and Health Act (OSHA): OSHA requires a general duty to provide a safe work
environment. Under Occupational Safety and Health Administration rules, employers have a federal
mandate to address impaired workers who contribute to unsafe work environments.® Because of this
mandate, employers typically have written policies regarding substance use and impairment, including
guidelines for workplace drug testing and fitness-for-duty evaluations.’

1 Drug-Free Workplace Act of 1988: The Drug-Free Workplace Act applies to federal contractors or
grantees and requires drug-free workplaces as a condition of receiving the federal funds. To qualify and
remain eligible for the federal funds, these entities are required to make continuous good faith efforts
to comply with drug-free workplace requirements. In addition to drug testing, the Act requires
employees to abide by the employer’s policies and notify an employer within 5 calendar days if the
employee is convicted of a criminal drug violation.®

I Americans with Disabilities Act (ADA): The ADA does not require accommodation of medical
marijuana use. More will be discussed on this topic in the Return to Work section below.

So, how does an employer manage its conflicting obligations when medical marijuana is prohibited under the
federal laws that govern the workplace, but states are allowing the usage? One thing is certain: no state or
federal law allows an employee to use, consume, be under the influence of, or be impaired by medical marijuana
while on the job. This paper does not cover workplace drug testing policies and procedures, but it does cover
how an employer should consider medical marijuana treatment under employer disability plans and return-to-
work and accommodation policies.
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MEDICAL MARIJUANA USE AS TREATMENT UNDER AN EMPLOYER-
PROVIDED DISABILITY PLAN

Employers must be aware that, due to the majority of states allowing medical marijuana use
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